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MOST COMMON VIOLATIONS 
FACING LAWYERS1  

 
I. INTRODUCTION. 

Lawyers do not graduate from law school and start 
practices anticipating that some day they may be subject 
to disciplinary actions. But the reality is that no lawyer 
is immune from having grievances filed against them 
and, more importantly, from having disciplinary 
proceedings arise from filed grievances. 

The numbers are telling. During 2020-2021, the 
Office of Chief Disciplinary Counsel (CDC) received 
over 7,000 grievances filed against Texas lawyers, over 
a quarter of which were ultimately classified as 
complaints.  STATE BAR OF TEXAS, COMM’N FOR 
LAWYER DISCIPLINE ANN. REPORT, JUNE 1, 2020-MAY 
31, 2021, at 18  (Texas Bar 2021) (Annual Report).2 The 
CDC also conducted over 400 hearings relating to 
complaints against lawyers. Id. During the period it 
resolved 459 complaints and imposed sanctions in 372 
matters, ranging from disbarments (18), acceptance of 
resignations in lieu of discipline (15), suspensions (113), 
public and private reprimands (16) and referrals to the 
Grievance Referral Program (80).  Id.  This paper 
focuses on grievances that have been classified as 
complaints and have proceeded to a point where they 
may result in the imposition of sanctions against 
attorneys.  

 
II. GRIEVANCES BEFORE THE CDC. 

Of the more than 7,000 grievances filed with the 
CDC in 2020-2021, the vast majority (4,870) were 
ultimately resolved without the need for evidentiary 
hearings or trial.  Many complaints were dismissed after 
being classified as “inquiries” and resolved with a 
minimum of imposition.  But every year many Texas 
lawyers face grievances after being classified as 
“complaints” and thus must proceed through the full 
disciplinary process before the State Bar.  

The careful and prudent attorney can undertake 
steps to minimize the prospects for being the subject to 

 
1 This paper borrows extensively from previous articles and 
presentations made by various attorneys currently and 
formerly with the Office of Chief Disciplinary Counsel, and 
benefits from the generous comments made by many of the 
same.  The author thanks the staff at the CDC for their 
assistance and apologizes in advance for any inadequacies in 
attributions to those whose previous work is relied upon. 
 
 That being said, the positions and opinions expressed in 
this paper are those of the author alone, and do not represent 
any official view of the Office of Chief Disciplinary Counsel 
or the Commission for Lawyer Discipline. 
 
2  The Annual Report, frequently cited herein, is an extremely 
useful collection of data about the disciplinary process, the 

discipline by the State Bar, either by avoiding the 
grievance process altogether or by participating in the 
grievance process in a manner that reduces the chance 
for harsh sanctions.  The purpose of this paper is to 
provide a brief overview of the grievance process and to 
highlight some of the more frequent types of 
professional misconduct undertaken by attorneys that 
generate the filing of grievances resulting in the 
imposition of sanctions. 

 
A. Governing rules and procedures. 

The Texas disciplinary system is governed by the 
ethical rules set forth in the Texas Disciplinary Rules of 
Professional Conduct (TDRPC) and the procedural rules 
set forth in the Texas Rules of Disciplinary Procedure 
(TRDP).  See  Tex. Disciplinary Rules Prof’l Conduct, 
reprinted in Tex. Gov’t Code Ann., tit. 2, subtit G, app. 
A (Tex. State Bar R. art. X, § 9)) (hereinafter 
“TDRPC”); Tex. Rules Disciplinary P. reprinted in Tex. 
Gov’t Code Ann., tit. 2, subtit G, app. A-1(hereinafter 
“TRDP”).3  The Texas rules are similar to, but not 
identical with, the American Bar Association’s Model 
Rules of Professional Conduct.  See generally ABA, 
MODEL RULES OF PROFESSIONAL CONDUCT (ABA 
2021): 
https://www.americanbar.org/groups/professional_res
ponsibility/publications/model_rules_of_professional_
conduct/model_rules_of_professional_conduct_table_
of_contents/ 

 
 

steps involved, raw numbers, and resources available both to 
the public and to Texas lawyers.  See 
https://www.texasbar.com/AM/Template.cfm?Section=Annu
al_Reports&Template=/CM/ContentDisplay.cfm&ContentI
D=54492.  Many other useful resources are found on the 
Texas Bar website with additional information under the “For 
the Public” tab at https://www.texasbar.com/.  
3 The most current version of the TDRCP may be found at 
https://www.texasbar.com/AM/Template.cfm?Section=Ethic
s_Resources&Template=/CM/ContentDisplay.cfm&Content
ID=14125.  The most current version of the TRDP may be 
found at 
https://www.texasbar.com/AM/Template.cfm?Section=Ethic
s_Resources&Template=/CM/ContentDisplay.cfm&Content
ID=11069.  

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_contents/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_contents/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_contents/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_table_of_contents/
https://www.texasbar.com/AM/Template.cfm?Section=Annual_Reports&Template=/CM/ContentDisplay.cfm&ContentID=54492
https://www.texasbar.com/AM/Template.cfm?Section=Annual_Reports&Template=/CM/ContentDisplay.cfm&ContentID=54492
https://www.texasbar.com/AM/Template.cfm?Section=Annual_Reports&Template=/CM/ContentDisplay.cfm&ContentID=54492
https://www.texasbar.com/
https://www.texasbar.com/AM/Template.cfm?Section=Ethics_Resources&Template=/CM/ContentDisplay.cfm&ContentID=14125
https://www.texasbar.com/AM/Template.cfm?Section=Ethics_Resources&Template=/CM/ContentDisplay.cfm&ContentID=14125
https://www.texasbar.com/AM/Template.cfm?Section=Ethics_Resources&Template=/CM/ContentDisplay.cfm&ContentID=14125
https://www.texasbar.com/AM/Template.cfm?Section=Ethics_Resources&Template=/CM/ContentDisplay.cfm&ContentID=11069
https://www.texasbar.com/AM/Template.cfm?Section=Ethics_Resources&Template=/CM/ContentDisplay.cfm&ContentID=11069
https://www.texasbar.com/AM/Template.cfm?Section=Ethics_Resources&Template=/CM/ContentDisplay.cfm&ContentID=11069
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B. The process for initiating a grievance.   
A “Grievance” is “a written statement, from 

whatever source, apparently intended to allege 
Professional Misconduct by a lawyer, or Lawyer 
Disability, or both, received by the Office of Chief 
Disciplinary Counsel.”  TRDP 1.06(R).  (The term 
“Professional Misconduct” is defined as including, 
among numerous other things, “[a]cts or omissions by 
an attorney, individually or in concert with another 
person or persons, that violate one or more of the Texas 
Disciplinary Rules of Professional Conduct.”  TRDP 
1.06(CC)). 

 
1. Who may file a grievance. 

Individuals may file grievances with the Office of 
the Chief Disciplinary Counsel against Texas attorneys 
alleging conduct inconsistent with the Texas 
Disciplinary Rules of Professional Conduct committed 
by a lawyer.  TRDP 1.06(R).  As Rule 1.06(R) allows 
the written statement to be filed without regard to its 
source, the TRDCPs do not contain any privity 
requirements.  While the majority of complaints seen by 
the Commission are filed by clients, the Commission 
routinely also sees complaints filed by family members 
of clients, parties who paid for a client’s representation, 
judges, opposing counsel, opposing parties, and third 
parties. 

Once a grievance is filed, the formal disciplinary 
process begins, TRDP 2.10, imposing obligations 
discussed below.  

 
2. Areas of practice and types of issues raised in 

grievances. 
Matters before the CDC arise from a variety of 

contexts. During 2020-2021, the five most frequent 
sources for grievances included civil cases (38%), 
family law cases (23%), criminal cases (22%), personal 
injury cases (9%) and probate cases (7%).  Annual 
Report at 17. The five most frequent categories of 
grievances filed during that same period included 
inadequate/ineffective communication by attorneys 
with clients (28%), issues calling into question a 
lawyer’s integrity (24%), neglect (23%), issues 
regarding the existence, non-existence, terms of, and 
termination of, attorney-client relationships and the 
scope of duties owed pursuant to any agreement (14%), 
and issues involving the failure to adequately safeguard 
property (11%). Id.  

 

 
4 In contrast, respondent attorneys may not appeal the 
classification of a grievance as a “complaint.” 

3. Classification of grievances as complaints or 
inquiries. 

a. The initial classification process. 
As noted, the filing of a written grievance with one 

the CDC’s regional offices starts the disciplinary 
process. TRDP 2.10.  Upon a filing, the first step 
requires the CDC to determine whether, on its face, a 
grievance alleges that an attorney committed 
professional misconduct by violating one or more of the 
ethical rules contained in the TDRPC. The CDC must 
then classify the grievance as an “Inquiry,” a 
“Complaint,” or a “Discretionary Referral.”  That 
determination must be made within thirty days of the 
filing of the grievance. 

If the review of the face of the filed grievance fails 
to show allegations of professional misconduct, the 
CDC shall classify the filing as an “inquiry.”  TRDP 
2.10(A).  More specifically, an “Inquiry” is defined as 
“any written matter concerning attorney conduct 
received by Office of Chief Disciplinary Counsel that, 
even if true, does not allege Professional Misconduct.”  
TRDP 1.06(T).  Thereafter, the matter either will be 
dismissed or referred to the Client-Attorney Assistance 
Program. Parties have certain appellate rights associated 
with the classification of a matter as an “inquiry” and 
can seek review of a classification determination by 
taking an appeal to the Board of Disciplinary Appeals 
(BODA).4  If BODA affirms the classification of a 
grievance as an inquiry, then the matter will be 
dismissed, but if it reverses, the matter will proceed as a 
complaint. Of the 7,007 grievances filed in 2020-201, 
1,946 were classified as complaints. 

 
b. Proceedings after a grievance is classified as a 

complaint. 
Once a grievance is classified as a complaint, it is 

sent to the respondent attorney for a response. TRDP 
2.11(B).  The CDC will then conduct an investigation to 
determine whether just cause exists to support the 
allegations of professional misconduct raised by the 
complaint. TRDP 2.12.  “Just Cause” is defined to 
include “such cause as is found to exist upon a 
reasonable inquiry that would induce a reasonably 
intelligent and prudent person to believe that an attorney 
either has committed an act or acts of Professional 
Misconduct requiring that a Sanction be imposed, or 
suffers from a Disability that requires either suspension 
as an attorney licensed to practice law in the State of 
Texas, or probation.”  TRDP 1.06(Z).  If the CDC fails 
to find just cause, the matter will be referred to a 
Summary Disposition Panel (SDP) that may either vote 
to dismiss the complaint or proceed with it. TRDP 2.13. 
If just cause is found, the matter will proceed to an 
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investigatory hearing for a vote by a regional 
Investigatory Hearing Panel (IHP) whether to 
dismiss/settle or to proceed.  TRDP 2.12(F). 

 
c. Ultimate disposition of complaints. 

If a matter receives votes by either the SDP or IHP 
in favor of proceeding, the responding attorney is again 
informed and is given the option to elect to go forward 
before an evidentiary panel or a district court, either of 
which may impose sanctions upon the finding of 
professional misconduct.  TRDP 2.15.  Parties have 
different post-ruling appellate rights depending on the 
forum used to resolve the complaint. 

 
III. COMMONLY RECURRING VIOLATIONS 

SEEN BY THE COMMISSION. 
The universe of sources of complaints filed against 

Texas attorneys arriving before the Commission spans 
across the entire spectrum of the Texas Disciplinary 
Rules of Professional Conduct. That being said, several 
categories of grievances resulting in sanctions against 
attorneys recur more frequently than others, resulting in 
the imposition of sanctions. This section discusses some 
of the types of grievances that appear before the 
Commission with the greatest frequency. 

 
A. Failure to respond to a grievance. 

The absolute easiest category of professional 
misconduct that can be avoided by respondents to 
grievances involves violations of TDRPC 8.01(b) or the 
related provisions of Rule 8.04(a)(8).  Rule 8.01(b) 
provides:  

 
a lawyer in connection with . . . a disciplinary 
matter, shall not:  (b)  fail to correct a 
misapprehension known by the person to have 
arisen in the matter, or knowingly fail to 
respond to a lawful demand for 
information from an admission, 
reinstatement, or disciplinary authority 
except that this rule does not require 
disclosure of information otherwise protected 
by Rule 1.05. 
 

TDRPC 8.01(b) (emphasis added); see also id., 
8.04(a)(8) (“A lawyer shall not . . . (8) fail to timely 
furnish to the Chief Disciplinary Counsel’s office or a 
district grievance committee a response or other 
information as required by the TRDP, unless he or she 
in good faith timely asserts a privilege or other legal 
ground for failure to do so”).  

All too often respondents fail to respond to 
inquiries or discovery requests made by the CDC or 
district grievance committees. When they fail to do so, 
they lose the right to elect to proceed to district court and 
will have the complaint resolved by an evidentiary 
panel.  More importantly by failing to respond, the 

respondent attorney becomes subject to sanctions not 
only for any underlying professional misconduct alleged 
by the complainant but also for professional misconduct 
for violating rules 8.01(b) and 8.04(a)(8), warranting 
additional or independent sanctions.  Making matters 
even worse, frequently disciplinary proceedings may go 
forward to final disposition based on complaints that 
that either appear to lack merit or that involve 
complainants who no longer wish to participate in the 
grievance proceeding such that on the merits, the 
respondents would have been vindicated at a final 
hearing.  But when attorneys fail to respond as required, 
the proceedings can go forward simply to impose 
sanctions against the attorney for the rule 8.01(b)/ 
8.04(a)(8) violations. The failure to respond is in and of 
itself a grievable offense.  It is not a trivial matter.  

In certain jurisdictions the penalty for failing to 
reply to a grievance brought by a disciplinary tribunal is 
automatic disbarment.  And at least one Texas appellate 
court has recognized that a pattern of failing to respond 
to grievances warranted a district court’s order of 
disbarment: 

 
The record reflects the appellant flagrantly 
disregarded the entire grievance committee 
process. The outright refusal in four 
proceedings to acknowledge the power of the 
bar to regulate its members, with no justifying 
circumstances, was serious misconduct.  
Allowing complaining clients to see lawyers 
fail to respond to disciplinary proceedings 
without any serious consequence to the 
attorney could seriously damage the 
credibility of the profession and its ability to 
police itself. Needless to say, appellant’s 
failure to respond warranted serious discipline 
to maintain respect for the profession. 
Disbarment was appropriate to avoid further 
repetition after disregard of four different 
proceedings, and to deter other attorneys from 
similarly refusing to respond to requests for 
information in connection with the 
disciplinary proceedings. 
 

Rangel v. State Bar of Texas, 898 S.W.2d 1, 4 (Tex. 
App.—San Antonio 1995, no writ). 

The bottom line is that counsel presented with 
complaints will save themselves a tremendous amount 
of heartache if they simply respond to the complaints in 
the first instance and supply requested information so 
complaints may be considered on the merits rather than 
by default. 

 
B. Money-related grievances 

It should not be a controversial proposition that 
attorneys charged with holding money or property in 
trust for their clients should not use those funds for their 
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own benefit even, and especially, with the best intention 
that the attorney will replenish the money before it must 
be delivered to the client.  If something can go wrong, it 
will.  Nobody would think it okay for a bank teller to 
slip a twenty out of the drawer for lunch on payday with 
the goal of replacing it before the end of the day.  Yet 
all too often Texas attorneys commit comparable acts by 
using client funds for their own benefit, by co-mingling 
client funds with operating funds, or by outright 
misappropriating (stealing) funds that belong to clients.  
Such conduct begs for grievances. 

This section discusses some of the more common 
examples of professional misconduct arising from the 
misuse of funds that should be held in trust.  

 
1. Failure to properly segregate funds.  

Rule 1.14(a) imposes an obligation on attorneys to 
safeguard client property, including funds, and keep 
them separate from the attorney’s own funds. That 
obligation requires attorneys to operate and properly 
maintain trust accounts if the attorneys hold client funds 
or properties in trust.  And that obligation extends 
beyond property held on behalf of an attorney’s client 
but also of third parties.  Thus, for example, when an 
attorney receives a settlement check with a portion of 
the proceeds earmarked to pay third party medical 
providers, the attorney has an obligation to hold the 
funds separate from the firm’s operating funds and 
instead hold them in trust for the benefit of the third 
party. 

 
Rule 1.14(a) provides: 
 
A lawyer shall hold funds and other property 
belonging in whole or in part to clients or third 
persons that are in a lawyer’s possession in 
connection with a representation separate 
from the lawyer’s own property.  Such funds 
shall be kept in a separate account, designated 
as a “trust” or “escrow” account, maintained 
in the state where the lawyer’s office is 
situated, or elsewhere with the consent of the 
client of third person.  Other client property 
shall be identified as such and appropriately 
safeguarded. 
 

TDRPC 1.14(a).   
The failures of attorneys to properly maintain and 

utilize IOLTA accounts generate a significant portion of 
complaints considered by the Commission. The 
IOLTA-related violations range from the co-mingling of 
trust funds with firm operating funds, to the failure to 
maintain proper trust accounts, to the failure to utilize 
such accounts to deposit client trust funds, and to the 
outright misappropriation of funds. 

Often complaints arise because attorneys fail to 
segregate funds by depositing funds into their operating 

accounts that should properly be held in the attorney’s 
IOLTA trust account.  As noted, Rule 1.14(a) requires a 
lawyer to hold client or third-party funds separately 
from the lawyer’s own property.  TDRPC 1.14(a).   

Frequently clients file grievances stemming from 
the failure by attorneys to hold client funds separately.  
When a delay in a payment goes so long as to generate 
a grievance, investigations of the causes of the delay 
often reveal that funds were not properly held separately 
in trust but had been mixed with the attorney’s own 
funds.  Such circumstances often generate a de-facto 
Ponzi scheme, whereby the attorney misuses Client A’s 
funds instead of holding them in trust, and eventually 
pays Client A with funds received on behalf of Client B, 
and so on and so on. 

The failure to properly segregate and holds funds 
in trust also may arise in connection with funds held by 
for the benefit of third parties.  The textbook example 
arises when an attorney holds settlement funds in a 
personal injury case for the benefit of a medical provider 
and then fails to timely distribute funds to the provider 
in a proper amount or a timely manner.  Such providers 
routinely file grievances alleging violations of Rule 
1.14(a).  Remember, when an attorney holds property 
either on behalf of a client or third party, the attorney 
owes the care required of a professional fiduciary.  
TDRPC 1.14 cmt 1.  Rule 1.14 identifies two such 
duties.  First, as discussed above, the attorney may not 
co-mingle such property pursuant to TRRPC 1.14(a).  
Second, Rule 1.14(b) imposes additional duties.  In part, 
it requires: 

 
Except as stated in this rule or otherwise 
permitted by law or by agreement with the 
client, a lawyer shall promptly deliver to the 
client or third person any funds or other 
property that the client or third person is 
entitled to receive and, upon request by the 
client or third person, shall promptly render a 
full accounting regarding such property. 
 

TDRPC 1.14(b).  Thus the failure to timely deliver 
property held on behalf of a client or clients or third 
parties entitled to receive such property upon the 
making of an appropriate request, along with a full 
accounting (if properly requested), may give rise to a 
grievance. 

 
2. Misuse of funds dedicated for particular purposes. 

Additionally, the Commission sees cases in which 
an attorney holds client funds for a dedicated purpose 
(i.e., to pay for deposition costs, to pay child support, or 
to pay expert fees or trial expenses, or to fund potential 
settlements) but then uses those funds for a different 
purpose (i.e., to pay accumulated attorney’s fees).  
Funds held for a particular purpose must be used only 
for the purpose for which they were held and may not 
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be used for other purposes such as reducing existing 
outstanding attorney’s fees.  Moreover, if funds held by 
an attorney were not an advance payment of the 
attorney’s fees and expenses, the attorney must return 
the trust account fees to the client without first deducting 
fees.  Absent client consent, an attorney cannot decide 
how to apply the client’s money before returning it even 
if the attorney is owed money.  TDRPC 1.14(c). 

 
3. Failure to distribute/allocate funds upon 

termination. 
Issues may also arise in which an attorney-client 

representation is terminated when payments of fees have 
been made in advance.  Under such circumstances, the 
attorney is obligated to refund to the client any portion 
of the advanced payment of fees that had not been 
earned upon the termination of the representation.  
TDRPC 1.15(d). 

 
C. Missed deadlines. 

Complaints often arise based on the failure by 
attorneys to comply with pending litigation deadlines to 
the prejudice of the client in violation of TDRPC 
1.01(b). Rule 1.01(b) provides in pertinent part: 

 
In representing a client, a lawyer shall not: 
 
(1) neglect a legal matter entrusted to the lawyer; 

or 
(2) frequently fail to carry out completely the 

obligations that the lawyer owes to a client or 
clients. 

 
TDRPC 1.01(b)(1-2).5 

Deadline-based failures range from missing 
discovery deadlines resulting in adverse consequences 
to the client at trial, missing summary judgment 
deadlines, missing hearings, and missing the deadlines 
to perfect and prosecute appeals, among others.  
Sometimes, the failures can be remedied by new counsel 
and the client suffers no actual prejudice in 
prosecuting/defending a case (although the trauma and 
inconvenience of being required to proactively take 
steps to remedy a lawyer’s failures by obtaining new 
counsel to go “hat-in-hand” to opposing counsel and 
court to seek relief certainly constitutes prejudice in its 
own right.  Compare TDRPC 1.01(c) cmt. 7 (noting 
”delay can cause a client needless anxiety and 
undermine confidence in the lawyer’s 
trustworthiness”)).  But in many instances, the failures 
do cause significant prejudice to clients, ranging from 
the entry of adverse parental visitation rights or property 

 
5 Rule 1.01(c) defines “neglect” as used in the remainder of 
the rule to signify “inattentiveness involving a conscious 
disregard for the responsibilities owed to a client or clients.”  
Thus, not every act of negligence resulting in missed 

divisions in divorce decrees to the deportation of parties 
who otherwise would have had the right to remain in the 
country absent the mistake.  And the Commission has 
seen instances in which the untimely attorney then 
pursues claims for payment for services that were (or 
were not) provided that resulted in the missed deadlines. 

A common theme among complaints alleging 
deadline-related complaints is the failure by the attorney 
to use sufficient docket-control protocols.  The use of 
docketing systems and the implementation of policies 
abiding by docketing reminders both decrease the 
chance for an accidental missed deadline and in any 
event may demonstrate that a failure to satisfy a deadline 
was not a matter of “neglect” as set forth in Rule 1.01(b) 
in violation of rules defining Professional Misconduct. 

 
D. Inadequate communications with clients. 

Many disciplinary rules carry with them a duty to 
keep a client or clients reasonably informed throughout 
the course of the representation.  The primary rules 
imposing such a duty are TDRCP 1.03(a) and 1.03(b). 

 
Rule 1.03(a) provides: 
 
(a) A lawyer shall keep a client reasonably 
informed about the status of a matter and 
promptly comply with reasonable requests for 
information. 
 

TDRPC 1.03(a).  Similarly, Rule 1.03(b) provides: 
 
(b) A lawyer shall explain a matter to the 
extent reasonably necessary to permit the 
client to make informed decisions regarding 
the representation. 
 

Id.  1.03(b).  Various other rules carry with them duties 
to communicate with clients.  See, e.g., TDRPC 1.01(a) 
(requiring prior informed consent by client before a 
lawyer takes on a representation beyond the lawyer’s 
competence); 1.04(f) (requiring client consent before an 
agreement to divide fees); 1.05(c ) (allowing revelation 
of confidential information when a client approves the 
disclosure after consultation); 1.06(c) (requiring full 
disclosure and consent to a representation that 
implicates applicable conflicts Rules); 1.08(a) 
(disallowing business transactions with clients absent 
fair and reasonable disclosure to client in a manner 
which may be easily understood).   

 
The Commission sees numerous cases involving 

violations of various rules governing client 

deadlines necessarily reflects a violation of the Rules of 
Professional Conduct even though it may give rise to a civil 
action for legal malpractice. 
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communications, but the majority seem to arise from 
violations of the subparts of Rule 1.03.  Without getting 
into specific details of particular proceedings, the 
reasonableness of communications owed to a client may 
vary from case to case.  For example, a “high 
maintenance” client may expect (and be entitled to 
receive) communications on the event of every filing in 
a case, while other clients with different levels of 
sophistication may instead only expect updates on the 
occurrence of significant benchmark or triggering 
events during the litigation.  After all, the litigation is 
about the client and in the end affects the client’s 
interests, such that the client should be entitled to 
receive enough information to determine how litigation 
is proceeding.  The bottom line point is to make sure an 
understanding exists between the attorney and the client 
as to the level of communication that is expected by the 
client and that the attorney is willing to provide.  Such 
an understanding should be documented to avoid any 
confusion about what constitutes the client’s 
expectations for being “reasonably informed.”  And the 
attorney should diligently abide by whatever level of 
communications may be agreed upon. 

Lawyers are not unique in terms of needing to 
ensure efficient communications with clients.  Data 
suggests that the failure of doctors to engage in 
meaningful efforts to keep patients informed about their 
courses of treatment and diagnoses are significant 
factors in leading to medical grievances, when 
similarly-situated patients who receive communications 
sufficient to keep them reasonably informed are less 
likely to lodge professional misconduct complaints than 
those who do not.  Thus, one of the most simple ways to 
avoid complaints under Rule 1.03 is to return the client’s 
call and email (or when appropriate have staff do so) so 
that the client can understand that their legal dispute is 
as important to the attorney as it is to the client. 

 
E. Practicing while suspended. 

The Commission sees a fair number of cases in 
which the respondent attorney may be the subject of 
various types of complaints but is also subject to 
discipline for practicing law while suspended or when 
not otherwise authorized to do so.  Rule 8.04(a)(11) 
provides: 

 
A lawyer shall not engage in the practice of 
law when the lawyer is on inactive status or 
when the lawyer’s right to practice has been 
suspended or terminated. 
 

TDRPC 8.04(a)(11).  The prohibition in Rule 8.04 
applies not only to lawyers who have been suspended or 
disbarred as a discipline, but also applies attorneys who 
have assumed inactive status as a result of an 
administrative suspension, either for failing to pay bar 

dues or failing to satisfy continuing legal education 
requirements.   

Moreover, lawyers who are subject to suspension 
as a sanction are obligated to make certain disclosures 
to courts in which they have cases pending and to 
current clients.  Those disclosures require the attorney 
to notify parties that they are prohibited from practicing 
law during the relevant period of the suspension.  The 
Commission routinely sees allegations of grievances for 
conduct occurring during a period when the respondent 
lawyer was administratively suspended and thus should 
not have been practicing law.  The act of practicing 
while suspended not only constitutes professional 
misconduct subject to its own sanction, but it can result 
in the extension of a period of then-existing suspensions 
as a consequence of violating the terms of pending, 
earlier suspension orders. 

 
F. Engagement-related complaints. 

The Commission frequently sees complaints that 
involve allegations of professional misconduct arising 
from problems involving the formalities of the 
relationship between an attorney and a client.  These 
may range from professional misconduct arising from 
disputes about when and whether an engagement arises, 
to the failure to use an engagement letter clearly 
defining the parameters of the engagement, to disputes 
about when obligations terminated.  Each of these 
categories typically arises from deficiencies either in 
preparing and executing clear engagement letters (or 
non-engagement letters when a representation is 
declined) or in steps taken to confirm the termination of 
an engagement. 

 
1. Complaints about the scope of an attorney-client 

relationship. 
Written contracts between attorneys and clients are 

the safest way to define what the attorney agrees to do 
on behalf of the client and what the client reasonably 
may expect to be done by the attorney, as well as how, 
when, and in what amounts the attorney can expect to 
be compensated and the client can expect to pay  The 
use of a carefully drafted engagement letter that is fair, 
honest, and that makes full disclosures, and that the 
client has an opportunity to fully review and sign, will 
help minimize the prospects for grievances complaining 
about these and other issues. 

 
2. Complaints involving contingency fee agreements. 

While written engagements are always best 
practices for avoiding grievances, the only circumstance 
under the TDRPC in which a written engagement is 
absolutely required is an agreement to represent a client 
on a contingency fee basis.  TRDPC 1.04(d).  Rule 
1.04(d) provides: 
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A fee may be contingent on the outcome of the 
matter for which the service is rendered, 
except in a matter in which a contingent fee is 
prohibited by paragraph (e) or other law. A 
contingent fee agreement shall be in writing 
and shall state the method by which the fee is 
to be determined. If there is to be a 
differentiation in the percentage or 
percentages that shall accrue to the lawyer in 
the event of settlement, trial or appeal, the 
percentage for each shall be stated. The 
agreement shall state the litigation and other 
expenses to be deducted from the recovery, 
and whether such expenses are to be deducted 
before or after the contingent fee is calculated. 
Upon conclusion of a contingent fee matter, 
the lawyer shall provide the client with a 
written statement describing the outcome of 
the matter and, if there is a recovery, showing 
the remittance to the client and the method of 
its determination. 
 

TDRPC 1.04(d).  Thus, the prospects for grievances 
arising from contingency fee agreements may be 
minimized by using a written engagement agreement 
that satisfies Rule 1.04(d) and by complying with the 
terms of the agreement.6 

 
3. Non-engagement letters. 

Often prospective clients will meet with attorneys 
with the expectation that the attorneys being retained 
even absent a written engagement letter and even though 
the attorneys do not wish to represent the clients.  
Clients who—rightly or wrongly—make such 
assumptions that a representation exists may initiate 
grievances against attorneys complaining that they 
understood a relationship existed and that the attorneys 
then failed to act on behalf of the clients to their 
detriment, and thus committed acts of professional 
misconduct. 

A simple way to avoid such potential grievances is 
to ensure that, as a matter of standard procedure, letters 
of non-engagement be sent to parties considered as 
potential clients when the attorney declines to go 
forward with a representation.  Such letters should 
expressly inform the prospective client that the attorney 
is not accepting any proposed representation and does 
not and will not represent the party in connection with 
the relevant matter. 

Potential problems may arise when a client 
interviews counsel about a matter with a short-fuse 
limitations period.  When an attorney is so contacted, or 
even if it is unclear when limitations involving a 

 
6 Grievances have arisen when a written contingency fee 
agreement states that its provisions may only be modified in 
writing but when the attorney seeks amounts in addition to the 

potential claim may expire, the declination letter should 
not only inform the party that no engagement is being 
undertaken but that a potential exists for deadlines to 
expire to the party’s prejudice and that the party should 
thus potentially seek advice elsewhere on any 
impending deadlines. 

 
4. Termination letters 

The Commission has seen grievances filed by 
parties who complain that their counsel failed to 
undertake actions at points after the attorney believed 
the representation had terminated.  Again, such matters 
may be avoidable with carefully drafted engagement 
letters defining when an engagement will end (for 
example, upon the rendition of a final judgment in a trial 
context).  But absent clarity, and even though the 
attorney may believe the engagement is terminated, a 
client may expect trial counsel to take additional steps, 
such as filing post-judgment motions, requests for 
findings of fact and conclusions of law, or even 
perfecting an appeal).   

If a lawyer does not intend to take such steps, the 
lawyer should inform the client by way of a letter 
indicating that the representation has terminated, the 
lawyer no longer represents the client and will take no 
additional steps on the client’s behalf, and that the client 
should seek new counsel to take any additional steps.   

The termination of a representation also brings 
other potential areas of concern, especially when 
payment for the attorney’s services was made in 
advance by a flat fee or accompanied by a retainer.  The 
terminated attorney retains an obligation to take 
reasonable steps to protect a client’s interests upon 
termination “such as giving reasonable notice to the 
client, allowing time for employment of other counsel, 
surrendering papers, and property to which the client is 
entitled…”  TDRPC 1.15(d).  Moreover, the attorney 
retains an obligation to refund any advance payments of 
fees that have not been earned upon termination. Id.  
Disputes about whether fees were earned as of 
termination arise with some frequency and can be 
avoided with effective record-keeping and 
communications with clients.  

 
IV. STATE BAR RESOURCES 

Finally, all is not doom and gloom.  The purpose of 
the Commission and the CDC is not to arbitrarily 
prosecute and punish lawyers merely for the sake of 
doing so.  The goals are to protect the public who relies 
on legal services and to protect the integrity of the 
judicial system by helping ensure attorney compliance 
with the governing rules, all while providing a fair and 
efficient process for the public to be heard and for 

amounts provided pursuant to the agreement by alleging the 
agreement was orally modified to authorize such additional 
recoveries. 
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lawyers to defend themselves against allegations of 
professional misconduct. 

The most efficient way to achieve those goals is for 
the CDC and the State Bar to be proactive and to work 
with Texas attorneys to help them best avoid 
circumstances giving rise to grievances alleging 
professional misconduct.  In that regard, the State Bar 
has actively developed and supports many programs and 
resources to assist attorneys in complying with their 
obligations under the rules. 

 
A. Website resources available at Texasbar.com 

The State Bar’s website contains extensive 
information that is extremely useful for attorneys.  Once 
logged in, the “For Lawyers” drop-down menu 
(https://www.texasbar.com/AM/Template.cfm?Section
=Lawyers_Home ) contains a link to another drop-down 
menu called “Grievances and Ethics.”  That menu 
contains links to a number of topics providing an 
overview of the disciplinary process, access to source 
materials, and other information that is quite useful to 
the bar in connection with the grievance process. 

And the “For the Public” tab found on the 
Texasbar.com website at  
https://www.texasbar.com/AM/Template.cfm?Section=
Public_Home  includes a link entitled “Find Grievance 
and Ethics Information”.  That page, though identified 
as being “for the public,” contains many useful links to 
information for the practitioner as well.  See 
https://www.texasbar.com/AM/Template.cfm?Section=
Grievance_and_Ethics_Information1&Template=/CM/
HTMLDisplay.cfm&ContentID=46441 . 

Collectively, these on-line resources provide a go-
to compendium of articles and publications to help 
lawyers avoid, and if necessary, more successfully 
navigate the grievance process. 

 
B. Ethics Helpline 

The CDC also maintains and staffs an Ethics 
Helpline.  If attorneys are unsure about ethical 
obligations arising under certain circumstances, they 
may call the helpline to receive guidance on how to 
access rules, ethics opinions, and caselaw that may 
assist in providing an informed decision.  During 2020-
2021, the Ethics Helpline “returned approximately 
5,000 calls from Texas lawyers seeking advice 
regarding conflicts, confidentiality, safekeeping 
property, termination of representation, candor to the 
tribunal and fairness in adjudicatory proceedings, 
communicating with represented persons, fee-splitting 

 
7 The Ethics Hotline number is 1-800-532-3947. 
8 The home page for the Texas Lawyers’ Assistance Program, 
https://www.tlaphelps.org/, reports that: 

• 32% of lawyers 30 years old or younger have 
drinking problems; 

or engaging in business with non-lawyers, advertising 
and solicitation, and the duty to report misconduct.” 
Annual Report at 4.  This resource can be an extremely 
useful resource to help attorneys avoid issues that could 
constitute professional misconduct giving rise to a 
grievance.7 

 
C. Texas Lawyers Assistance Program. 

It is a reality that many of the grievances that come 
before the Commission find their roots in non-legal 
problems faced by attorneys that affect their ability to 
provide their clients with services.  Those problems may 
cause lawyers to make decisions they otherwise may not 
make, miss deadlines they otherwise would meet, fail to 
return calls they otherwise would answer, etc., etc.  The 
fact is that the practice of law is a high-stress profession 
that carries with it high rates of depression, substance 
abuse, and suicidal thoughts,8 all of which may impair 
attorneys from complying with their professional 
obligations owed to clients under the TRDPC. 

The Texas Lawyers Assistance Program provides 
100% confidential help to lawyers, law students, and 
judges suffering from substance abuse or mental health 
issues.  It operates a 24-hour hotline (1-800-343-TLAP 
(8527)) to provide immediate assistance to those 
suffering.  Its website contains many useful links to 
outside resources and to videos and documents 
struggling attorneys can turn to as a resource to find 
help.  And its staff is always on stand-by to take 
anonymous calls to help attorneys find the resources 
they need to improve their health, overcome their 
obstacles, and resume practice in a manner that complies 
with the TDRCPs. 

 
V. CONCLUSION 

Grievances occur with enough frequency that 
Texas lawyers need to understand the process and 
understand what conduct that they can control to best 
minimize their prospects for engaging in acts that could 
be described as professional misconduct giving rise to 
the filing of grievances.  Given the resources available, 
lawyers should not need to fear the grievance process 
but can strive to avoid it. 

• 28% of lawyers struggle with some level of 
depression; 

• 19% of lawyers demonstrate symptoms of anxiety; 
and  

• 11% of lawyers have had suicidal thoughts during 
their career. 

https://www.texasbar.com/AM/Template.cfm?Section=Lawyers_Home
https://www.texasbar.com/AM/Template.cfm?Section=Lawyers_Home
https://www.texasbar.com/AM/Template.cfm?Section=Public_Home
https://www.texasbar.com/AM/Template.cfm?Section=Public_Home
https://www.texasbar.com/AM/Template.cfm?Section=Grievance_and_Ethics_Information1&Template=/CM/HTMLDisplay.cfm&ContentID=46441
https://www.texasbar.com/AM/Template.cfm?Section=Grievance_and_Ethics_Information1&Template=/CM/HTMLDisplay.cfm&ContentID=46441
https://www.texasbar.com/AM/Template.cfm?Section=Grievance_and_Ethics_Information1&Template=/CM/HTMLDisplay.cfm&ContentID=46441
https://www.tlaphelps.org/
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